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What It Takes to Dominate

in the Elite Game of International Litigation
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Some call it “three-dimensional chess,” and it’s a game
of strategy that lawyers with expertise in antitrust, secu-
rities fraud, corruption, insolvency and other areas may
find themselves playing more often these days, as litiga-
tion matters proceed in multiple countries at once. But
not everyone can play at the highest level—while many
large law firms now have offices all over the world map,
it takes a special set of lawyering and project coordina-
tion skills to be able to handle a piece of truly interna-
tional litigation, according to lawyers who have spent
years in the arena.

A cadre of firms that includes
Cleary Gottlieb Steen & Hamilton,
Dechert, Allen & Overy and Kobre
& Kim—an international disputes
boutique that jumped onto The Am
Law 200 for the first time this year—

have devoted resources to building

Steven Kobre.

up their capacity to handle cross-
border litigation matters; lawyers at some of those
heavy hitters also point to Debevoise & Plimpton as
having a strong global litigation group. Also in the
mix is Quinn Emanuel Urquhart & Sullivan, a firm
that does a majority of its work on the defense side,
but also has a plaintiffs-side practice willing to take

And,

increasingly, firms such as Hausfeld LLP, which focuses

on the world’s largest financial institutions.

exclusively on plaintiffs side litigation, are looking
abroad to expand offices and take advantage of recent
plaintiffs-friendly reforms in the U.K. and European

Union.

Different situations can give rise to international, or

“multijurisdictional,” litigation—matters marked by a

dispute or crackdown on conduct that has effects in

““While many large law firms now have
offices all over the world map, it takes
a special set of lawyering and project
coordination skills to be able to handle a
piece of truly international litigation.”’

multiple countries. But often, they start with a gov-
ernment regulatory investigation and spiral out from
there.

Take, for instance, the allegations that some of the
world’s largest financial institutions conspired to manip-
ulate the foreign exchange markets. The forex scandal
prompted investigations and regulatory fines in the

United States, United Kingdom and Switzerland, plus a
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private class action in U.S. courts that plaintiffs lawyers
later looked to replicate in the U.K. And much of the
action happened concurrently, albeit with pieces of the
litigation and regulatory enforcement heating up in dif-
ferent places at different times.

That, in turn, kept a lot of lawyers busy. The banks
embroiled in the investigation tapped firms such as
Cleary, which represented Citigroup Inc.; Sullivan &
Cromwell, which worked for Barclays plc; and Skadden,
Arps, Slate, Meagher & Flom, which represented
JPMorgan Chase & Co.

“These are increasingly the scenarios that we're see-
ing,” says John Quinn, founding partner of litigation
powerhouse Quinn Emanuel. His firm sought a lead plain-
tiffs counsel role to challenge the banks in a U.S. class
action over the forex scandal, and although it lost out to
Hausfeld LLP and Scott + Scott, Quinn Emanuel is now
actively seeking European clients for a similar case abroad.

Quinn and other lawyers with experience in inter-
national litigation say there’s a growing need for the
specialty, driven in part by increased activity among reg-
ulatory agencies in the United States, United Kingdom,
Europe, Asia and elsewhere. Those enforcement actions
tend to lead to private disputes, which are increasingly
finding their way into courts outside the United States.
Meanwhile, there’s also been rapid globalization of busi-
nesses and reductions in trading barriers, according to
lawyers who practice in the space.

“As much as we thought, 30 years
ago, ‘The world is shrinking'—it has
now shrunk,” says Lawrence Friedman,
a litigation partner at Cleary.

Responses from regulators and law-
makers over the past decade or so to

the global financial crisis have likely
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added to the rise in litigation playing
out internationally, says Tim House,
head of Allen & Overy’s global disputes practice.

“I just think the world has concentrated more on
business integrity issues,” he says. “Those, by their very

nature, are cross-border.”

What It Takes

With several litigators describing an uptick in interna-
tional litigation matters, it’s not surprising that at least
some law firms have focused on building the capability
to effectively manage these types of cases for corporate
clients. What it takes to develop such an expertise is a
set of unique skills, having people on the ground in the
right places and maintaining the kind of partnership that
guards against tribalism within a firm, according to sev-
eral lawyers in international litigation practices.

For starters, firms have to disabuse themselves of the
idea that litigation is the same regardless of the venue,
says Cleary’s Friedman. It takes much more, he says, than
overcoming basic logistical challenges, such as an over-
seas client in a different time zone who needs to jump on
a conference call at off hours. While many lawyers could
figure out how to work through those issues, there aren’t
as many steeped in the more critical challenges, such as
navigating cultural barriers.

Friedman’s partner Victor Hou adds that it’s not just cli-
ents that need guidance. The same can be true of judges,
who may be dealing with novel questions about the
interplay between laws from different countries. Cleary
was among the firms that learned those lessons first hand
in the massive Nortel Networks Inc. bankruptcy. That
case included a first-of-its-kind trial—held simultane-
ously in Delaware federal bankruptcy court and a court in
Ontario, Canada by way of a video feed—to determine
how to divvy up more than $7 billion raised by selling off
Nortel’s assets. Working on that trial involved an intense
level of coordination and a willingness by multiple par-
ties to proceed in an unusual forum, according to Cleary
lawyers [see “Taming the Perfect Storm,” page 72].

“You have to be creative and flexible because you'’re
helping the courts make this up as they’re going,” says
Hou. “This is brand new law, brand new procedures.”

Beyond inventive lawyering, firms also have to put
resources on the ground in key markets. There isn’t an
exact formula for where to have offices, but some mar-
kets stand out as critical jurisdictions in which to have

local teams.




“I think it would be very difficult
to do it effectively without having a
team in London that can do this, and,
to almost the same extent, | think it

would be very difficult without hav-

ing a team in New York,” says Dennis
Hranitzky, co-head of Dechert’s inter-
Dennis Hranitzky.
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group. “Most of these cases involve
litigation in one or both of those places, among other
places.”

Other international litigators pointed to places such
as Hong Kong, which can serve as a hub for working on
cases with implications elsewhere in Asia. Firms looking
to do antitrust work internationally would also want to
consider a presence in Brussels, the home city of the EU’s
competition watchdog, says Quinn.

But of course, as Quinn, Hranitzky and others recog-
nize, no firm is likely to have an office in every single
jurisdiction that might impact a given client’s case. In
those situations, the best international litigation firms
typically have a network of local firms that they've
worked hard to build and maintain relationships with.
Where a firm doesn’t have an office of its own, says
Hranitzky, “It’s absolutely critical that you have deep,
highly functional relationships with lawyers in those
places that know how to do this.”

For its part, Cleary, which often represents Argentinian
public and private sector clients, has an office in Buenos
Aires, but the firm has also worked to establish partner-
ships with local lawyers in South America, according
to Friedman. That effort, he says, has involved second-
ments in which foreign lawyers will practice at Cleary
for a time—and, as a result, many of the leading local
litigators have either passed through Cleary or know the
firm’s reputation.

Any firm that wants a strong international litigation
practice also has to focus on strong cohesion within
its own partnership. Because they take place at several
locations simultaneously, cross-border cases are often

more complex than typical domestic litigation. Reaching

a strong result, then, becomes about managing those
complexities to ensure the strategy for a given case plays
out in the correct sequence. A firm whose partners can’t
work well across offices is going to run into trouble.

Several international litigators described a cohesive
partnership—one free of turf wars that might cause
lawyers in one office to try to hoard more work for them-
selves—as perhaps the most important aspect of having
a successful international litigation practice.

House of Allen & Overy suggests that maintaining a
single profit pool for a firm’s partners, regardless of which
office they're in, is one way to ensure the type of cohe-
siveness that amounts to a strong international litigation
practice. “I don’t think it’s any more complicated than
not creating any economic incentive for a partner, or an
office or a team, unnaturally to hold work in their hands
when it could be better done to the client’s advantage by
somebody else,” he says.

The leaders of Kobre & Kim, which focuses on inter-
national disputes involving allegations of fraud, strike a
similar chord in describing their approach.

“You need a team in each jurisdic-
tion, but then you need the firm
to be unified enough,” says Michael
Kim, a founding partner of the inter-
national litigation firm. His partner
Steven Kobre adds, “Implicit in that

is a firm that’s managed in such a way
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that people are incentivized to follow
whatever lead the case takes you.”
Their firm maintains a single-tier partnership and,
unlike many other players in the global litigation realm,
Kobre & Kim has lawyers stationed in offshore juris-
dictions like the British Virgin Islands and Cayman
[slands—something that can come in handy if, say, a cli-
ent needs a lawyer in Hong Kong but is going up against

a BVI-registered company, says Kim.

A Global Litigation Arms Race?
While some large defense firms have built up inter-

national litigation expertise—along with the skills,




networks and cohesive partnerships that contribute to
a successful practice in the arena—counterparts on the
plaintiffs side are also now looking outside the U.S.
Firms with a plaintiffs side practice, such as Quinn
Emanuel and Hausfeld, have taken steps in recent years
to expand their presence abroad.

Quinn Emanuel, which does a mix of litigation on
both sides, has more than a dozen international offices
in the U.K., EU, Southeast Asia and Australia, and has
expanded its Brussels, Belgium, office with three anti-
trust partners hired within less than a year. Hausfeld,
which focuses more exclusively on representing plain-
tiffs, has had an office in London since the firm’s found-
ing in 2008, and has since opened an office in Brussels,
as well as two German outposts in Berlin and Dusseldorf.

At least in part, firms with plaintiffs-side practices
have looked to expand international offices to take
advantage of recent reforms in the U.K. and European
Union that have opened the door to more collective
or group actions—cases that come close to resembling
American-style class actions.

In connection with the forex scandal, for example, at
least three firms—Quinn Emanuel, Hausfeld and plain-
tiffs firm Scott + Scott, which opened its first interna-
tional office in London in 2015—have been seeking out
institutional investors and others who might have claims
against banks involved in the market manipulation.
Quinn Emanuel has reportedly been advising investment
management heavyweight BlackRock Inc. and hedge
fund BlueCrest Capital Management on a global strategy
that would involve bringing suit against several banks in
London and likely opting out of being a class member in
the U.S. litigation. Scott + Scott, meanwhile, has report-
edly signed up a group of claimants to take on Deutsche
Bank AG in the U.K.

With some plaintiffs firms ramping up outside the
U.S., it seems to raise the possibility of a global litigation
arms race, pitting heavy hitters from American litigation
against each other in new countries. But international

litigators on both sides say that hasn’t happened so far.

“In terms of overall volume it hasn’t been that signifi-
cant,” says Kim of Kobre & Kim, explaining that there’s
still a relatively small number of group and collective
actions in some of the key markets outside the U.S.

Part of the reason for the low vol-
ume of mass actions is that for a
plaintiffs firm—just as on the defense
side—building a successful interna-
tional litigation practice is a complex
endeavor. Hausfeld didn’t just open

international offices and start filing
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lawsuits, Michael Hausfeld, says.

Its lawyers instead have devoted
time and significant energy in the U.K. and Europe to
building relationships with local lawyers, lawmakers and
judges. The goal, says Hausfeld, was to share information
with key constituencies that have a stake in shaping
and taking advantage of changes that allow aggrieved
investors and consumers to pursue litigation collectively
outside the U.S.

“You've got to educate the parliamentarians; you’ve got
to educate the judiciary,” Hausfeld says. “Then you’ve
got to educate the public that they have rights that they
can assert and there’s no shame in doing so.”

Brian Ratner, head of Hausfeld’s international prac-
tice, adds that it’s not enough to simply take a model
that works in the U.S. and transplant it to the U.K. or
EU. For Hausfeld, he says, “it was about working within
the European system, both running cases and litigating
and at the same time working within the European legal
circles to develop a reputation.”

Recognizing the unique challenges of litigating across
borders, there have been suggestions that Chambers
should create a new ranking category to encapsulate the
practice. And The Legal 500 has created such a category,
with Cleary, Debevoise, Dechert and Gibson, Dunn &
Crutcher listed in the top band. Those specialized rank-
ings go to show what international litigators already
know—regardless of which side a lawyer’s on, it takes

special expertise to make it work.
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